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Mission
Mission

The essence of the mission of the
Ombudsman is to receive and consider
complaints against subscribing members
and to resolve them through mediation,
conciliation, recommendation or
determination.

In considering complaints the Ombudsman
shall seek to ensure that he or she:

• co-operates with the Council established
in terms of the Financial Services Ombud
Schemes Act of 2004, in promoting public
awareness of the existence, function and
functioning of the Ombudsman and the
Ombudsman’s office and in informing
potential complainants of available
dispute resolution forums; and

• acts independently and objectively in
resolving them and takes instructions
from no-one regarding the exercise of his
or her authority;

• maintains confidentiality in respect of
every complaint received, in so far as it is
feasible to do so and subject to Rules 3.8
and 7.

• follows informal, fair and cost-effective
procedures;

The Ombudsman shall also seek to ensure
that subscribing members act with fairness
and with due regard to both the letter and
the spirit of the contract between the parties
and render an efficient service to those with
whom they contract.

• keeps in balance the scale between
complainants and subscribing members;
• accords due weight to considerations of
equity;
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Foreword by the Chairperson of the Ombudsman’s Council
The Council met twice in 2009
and duly considered all matters
that related to the obligations of
the office. Having monitored the
performance of the Ombudsman and
his office the Council was satisfied
that they had fulfilled their mission,
had complied with their obligations
under the scheme’s rules and under
the Financial Services Ombud
Schemes Act of 2004, and had
maintained the independence that is
vital to their function.

At its October 2009 meeting the Council
approved the introduction of a process whereby
an independent person would be appointed to
investigate complaints against the office and its
staff, a measure that the Council considered would
help contribute to the office continuing to render a
service of quality.
A vacancy on the Council required to be filled
during 2009. Two candidates had the necessary
qualities, and because the Council felt that each
would deliver useful contributions it was decided
to appoint both. They are Judge Leona Theron, a
long-time member of the High Court, KwaZulu/
Natal Provincial Division, and Mpho Thekiso, who
was the Project Manager: Debt Counselling with
the National Credit Regulator.
The Financial Services Board indicated that Jonathan
Dixon, its Deputy Executive Officer: Insurance and
as such the Deputy Registrar of Insurance, would
be its nominated ex officio representative.
On behalf of my Council I would like to commend
the Ombudsman, Judge Galgut, and his staff for
the successful completion of another year’s service.
Their task requires a considerable effort and my
Council is satisfied that they acquitted themselves
with the necessary application and ability.
Dawn Mokhobo

Ms Dawn Mokhobo (Chairperson)
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Judge John Smalberger
(Vice-Chairperson)

Mr Ken Baldwin

Adv Selby Baqwa SC

Mr Moses Moeletsi

Mr Desmond Smith

Ms Mpho Thekiso

Judge Leona Theron

Mr Jonathan Dixon
(ex officio)

Mr Alan Woolfson
(ex officio)

Judge Brian Galgut
(ex officio)

Committee
Committee
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Foreword by the Chairperson of the Ombudsman’s Committee
I would like to thank Judge
Brian Galgut and his team for
the way they conduct the affairs
of the Ombudsman’s office.
Their impartiality, fairness and
approachability are hallmarks of the
office and bear testament to the
extremely positive feedback I was able
to give the Ombudsman’s Council
from the members of the Committee.

This is all the more commendable as the Committee
is made up of senior representatives of the Life
Offices who belong to the voluntary scheme and
whose memberships make up approximately
97% of all registered life assurers based on asset
value. By agreement between the Ombudsman
and these life companies all rulings made by the
Ombudsman’s office become binding on them and
they adhere fully to any rulings made. Although
there was a small decrease to 41,3% in the number
of resolutions in favour of the consumer this figure
reinforces the important role played by the office.
The Ombudsman’s office is a safeguard for
consumers, giving them a cost-effective means
of recourse should they feel that a life company
is treating them unfairly. An interesting statistic is
that in this, the 25th year of the office’s existence,
the value recovered by it for policyholders exceeded
R100 million for the first time. The Ombudsman’s
office is also a benefit to the life companies as
they all want satisfied customers and the service
is a cost-effective means for both them and their
customers to receive an independent, expert and
impartial opinion on an issue which may otherwise
cause the company involved reputational damage.

Mr Alan Woolfson (Chairperson)

There was an increase of approximately 9.5% in the
number of complaints received by the office, which
is the second highest number received in any one
year. In one way this is a positive development as
it hopefully means that more people are becoming
aware of the office.
The office plays a vital role in the industry and
deserves and receives the industry’s unqualified
support.
Alan Woolfson

Complaints received
Full cases finalised

9 088

5 380

Percentage of cases resolved wholly/partially
in favour of complainants

41%*

Figures

Percentage of cases finalised within six months

78%**

Key figures

Cost per standard case

R1 685
R102 000 000
Recovered for complainants (lump sum)

Compensation granted

R516 000

Total expenses for the year

R10 820 000
* 43.7% if cost cases are excluded    ** 85% if cost cases excluded
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The Ombudsman’s Council
and Committee lose their
Chairpersons

Through force of their personal
circumstances Dawn Mokhobo,
Chairperson of the Council, and
Alan Woolfson, Chairperson of the
Committee, both resigned early
in 2010.

Dawn Mokhobo had been a member of the
Council, the body that monitors the performance
and independence of the Ombudsman and his
office, since its inception in 1999. For some years
she was Vice-Chairperson and since 2007 its
Chairperson. As a successful director of companies,
and with her personable traits, she was a popular
incumbent of the chair, but more importantly she
always contributed cool, practical and reasoned
solutions.

Since 1999 Alan Woolfson was a member of
the Ombudsman’s Committee, the liaison forum
between the Ombudsman’s office and the insurers
that subscribe to its scheme. For the last five of
those years he served as its Chairperson and in
that capacity was an ex officio member of the
Ombudsman’s Council. In all of these capacities he
was always tactful and sensible.
Both added considerable value at the meetings and
their leaving will be a loss to all concerned.

The office’s 25th Anniversary
The office was the first of the financial services
ombudsman schemes to be established in SA, and
the end of the 2009 year marked the completion
of 25 years of its existence. A time-line highlighting
important milestones, as well as a history of the
office, are dealt with separately in this report (from
page 14).

Increase in complaints received
Having experienced an increase in complaints
received in 2008, the numbers increased yet again
in 2009, when we received 9 088, the second
highest number ever. Of them 5 070 translated
into full cases, where in other words we had to
do investigations. The increase in the number
of complaints has continued into 2010 and can

n

probably be attributed to the economic downturn
and increased consumer awareness. We managed
to resolve 5 380 cases in 2009, compared to
4 284 in 2008. A total of about 500 of the resolved
cases were “cost cases” that had been held over
from previous years while we awaited certainty on
the legal position from certain cases that had gone
to court (see page 27). The proportion of cases
resolved in favour of complainants amounted
to 41%, and R102 394 655 was recovered for
complainants in the form of lump sums. A further
R516 373 was paid by insurers to complainants as
compensation for inconvenience caused by their
maladministration, including poor service.

A practical reality
In my time in the office it has become apparent
to me that many policyholders are not aware,
when taking out a policy, of the exact limits of
their cover or the implications thereof, or what the
full implications of their investments may be. The
problem is doubtless not limited to our country,
but that would not make it any less deserving of
attention.
By way of illustration a brief reference to three
examples will suffice. The first occurs in policies
which extend cover for dread disease, where the
diseases concerned are defined in terms which
many laymen do not understand, sometimes
because they are framed in medical terms, and it is
only at claim stage that the true limits of the cover
become apparent to them. Another example occurs
in investment policies where the policyholder is not
aware of how much of the total of the premiums
that will be paid over the term of the policy will be
taken by the insurer in the form of charges (see
page 28) – at inception the policyholder will have
been furnished with the necessary information, but

what is not provided are figures quoted in Rands.
It is usually only the initiated who will understand
the implications of the information, while many
policyholders, and even some intermediaries, do
not. Yet another example arises in policy loans,
which was dealt with in the 2008 Annual Report.
The truth is that insurers invariably provide for policy
terms, and summaries accompanying the issue of
the policy, which are legally sufficient but which
unfortunately are nevertheless not necessarily
helpful to the policyholder.
These are matters in which the office is often
unable to help the complainant, and problems
of these kinds might require the attention of the
Regulator.

The need for integrity
In a speech delivered in November 2009 the Deputy
Finance Minister, Mr Nhlanhla Nene, said that you
can count the profit you make, but you cannot
count the satisfaction that a customer gets from
good service, and that you can value the share price
but you cannot fix a value on integrity. His message
was that too little of our discourse is about the set
of values that underpins our systems. His call was
for integrity and although he was talking essentially
of government, he was also addressing businesses,
saying that they should attend to the ethics upon
which they build their organisations.
Consumers who face massive organisations
are generally powerless. The recent general call
for fairness to consumers (see page 25) is one
that insurers should therefore heed. While they
are generally ready to consider the claims of
policyholders with greater understanding, and
virtually always accept the recommendations or
provisional determinations made by the office,
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I would urge them to go the extra mile in at least
one respect – by spelling out with greater clarity,
in the marketing and wording of their policies, the
exact implications of the terms of their products.

Publication of determinations
Our Rule 1.2.5 requires the office to maintain
confidentiality, but in 2008 the Ombudsman’s
Council passed a resolution relaxing that provision.
It introduced a Rule 3.8, to which Rule 1.2.5
became subject, which requires the Ombudsman
to publicise all final determinations made against
an insurer, in doing so to disclose the insurer’s
identity. In terms of the Financial Services Ombud
Schemes (FSOS) Act of 2004, any such change
to the Rules requires the approval of the FSOS
Council before it becomes valid, and the necessary
approval was duly given at its meeting on
4 March 2009.
After Rule 3.8 took effect the office noticed that
insurers became more insistent and forceful in
pressing their contentions before a provisional
determination was made, and it would seem that
it was the introduction of Rule 3.8 that was the
cause of it.

INFO 2010 conference
It is fitting that in this landmark year we will
host, together with the other voluntary financial
services ombudsman offices, the 2010 Conference
of the International Network of Financial Services
Ombudsman Schemes (INFO). The conference,
which takes place annually, will be hosted at
The Pavilion in the Cape Town Waterfront from
28 to 30 September 2010. The conference website
is http//www.info2010.org.za, and registration
is open.
The ombudsman “industry” is ever changing as
the concept of ombudsman schemes grows and
develops. Fundamental changes in the way we
function take place not only in our scheme but also
in others both here and internationally. The annual
INFO conference provides an opportunity for the
different schemes to get together, compare notes
and learn from each other’s successes, failures and
challenges.

Appeals
In 2009 I granted leave to appeal in four cases,
the complainant being the appellant in each. In
one the insurer conceded upon being advised of
the appeal, the matter thereby becoming settled,
and in the remaining three the appeals had not yet
been finalised by the end of 2009.

The Rule does not appear, however, to have
changed the number of final determinations
made against insurers. In previous years there had
always been only a handful, because the insurers
generally accepted the office’s recommendations
and provisional determinations. That pattern
appears to be continuing because in 2009 final
determinations were made against insurers on only
three occasions, and the necessary publications
took place.

This long-awaited work by Judge PM Nienaber,
the previous Ombudsman, and Professor MFB
Reinecke, an Assistant Ombudsman in the office,
was released in December 2009.

The full relevant details of the 3 cases are available
on the office’s website at www.ombud.co.za.

The authors say in the preface that, while it has
primarily been written from the perspective

The book – “Life Insurance in
South Africa”

of the office, it is not a book by or specifically
for the office. It is, however, a thorough and
comprehensive compendium on the subject of life
insurance, and because in addition it refers to and
makes copious use of case reports of the office,
it will have a wide appeal but, more importantly,
will be of considerable value to the office in its
adjudications, and to the complaints handling
offices of our subscribing members.

Staff departures
Three members of the office’s adjudicating staff
left in January and February 2010. Lihle Sidaki,
who had been with the office for 4 years, left in
January to practise at the Cape Town Bar where
we are confident he will make a success. The other
two are Don McKay and Giel Reinecke. Don came
to the office with considerable industry experience,
and was with us for 17 years; and Giel, Professor
Emeritus and co-author of the abovesaid book,
has been with the office for 6½ years. Their very
valuable services and experience are not going to
be completely lost to the office, however, because
they have both indicated that they will be available
to the office for consulting in their respective
fields.

Brian Galgut
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The office’s Rule 3.2.5, which provides that
it may make awards of compensation for
inconvenience, distress or financial loss
suffered by a complainant as a result of
error, omission or maladministration on the
part of a subscribing member, had some
years ago fixed the maximum amount of
such an award at R20 000. At its meeting
on 23 April 2009 the Ombudsman’s
Council resolved to increase the maximum
amount to R30 000.
In terms of section 11(6) of the FSOS Act,
however, any change to the Rules will not
be valid unless the FSOS Council approves
it. The FSOS Council duly approved the
change at a meeting held on 9 July 2009,
stipulating that the change would take
effect on that day.

Productivity

Tribute to staff
The successful service rendered by the office
depends almost entirely on the efficiency of the
staff which in turn demands their ability, industry
and motivation, especially in a year in which the
volume of complaints received increased as it did
in 2009. All of the members of staff have displayed
these qualities, and I am grateful to them for their
vital contribution.

9

Increase in maximum
amount of compensation
awards

2007

2008

2009

Opening work in
progress

1 554

1 348

1 828

New full cases

4 494

4 764

5 070

Cases finalised

4 700

4 284

5 380

Closing work in
progress

1 348

1 828

1 518

8.2

8.2

8.2

Productivity*

* Average cases finalised per week by each assessor/adjudicator

Complaints
Complaints volumes
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Complaints received

Complaints volumes totaled 9 088 in 2009,
reflecting an increase of almost 10% on 2008.
This increase was expected, the office having
started receiving more complaints from late 2008,
a development which we suspect was largely the
result of the financial turmoil in the markets and
the subsequent recessionary period. High complaint
volumes continued throughout the year and as at
today appear to be stabilising at this higher level.
An analysis shows that full cases increased by
almost 9%, while out of scope complaints (those
not within the office’s jurisdiction) continued to
decline by 3.4%. Of the total number of complaints
received 627 were cases where it was felt that the
insurer had not been given sufficient opportunity
to adequately respond to the complainant. These
were dealt with as mini cases (where we refer them
to the insurer concerned), and the policyholder was
advised that if they are unhappy with the insurer’s
response the office would then investigate the
complaint.

Sunclare Building, Claremont
– the Ombudsman’s current office

Cases finalised
Cases finalised only encompass full cases.
To avoid backlogs and to achieve a speedy resolution
for the majority of cases, the office attempts to
finalise as many full cases as it receives in a given
period, and for this purpose use is sometimes made
of experienced contract staff to cater for the ebbs
and flows experienced.
During 2009 the office finalised 5 380 full cases,
a 25% increase over 2008. Of these 546 were
complicated cases, and 156 were classified as
incompetent (the result of a late or inadequate
response by the insurer). Complicated cases, which
include those that take a long time to resolve,
those where the issues are complex or those
that require consideration at an adjudicators’
meeting, have traditionally comprised about
10% of the cases finalised by the office.
Extremely encouraging has been the reduction in
incompetent cases over the last three years. They
numbered 492 in 2007 and have since reduced
to 156.
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Statistical summary of full cases finalised

		
LIFE
DISABILITY
NATURE OF COMPLAINT
2008 W/P * 2009 W/P * 2008 W/P * 2009 W/P *
																				
Poor communications/
1 053 56% 1 173 56%
7
71%
8
38%
documents or information 																			
not supplied/poor service
																			
Claims declined (policy
1 540 43% 2 106 43%
417
34%
263
37%
terms or conditions not																				
recognised or met)
																			
Claims declined (non79
24%
77
21%
29
24%
56
16%
disclosure)
																			
Dissatisfaction with policy
167
25%
180
23%
0
0%
0
0%
performance and maturity
values																				
																			
Dissatisfaction with surrender
128
38%
606
11%
0
0%
1
0%
or paid-up values																				
																			
Misselling
198
48%
170
54%
2
0%
2
0%
																			
Lapsing
116
28%
207
46%
0
0%
2
0%
																		
Miscellaneous
275
44%
208
34%
10
40%
4
25%
																		
Total
3 556 53% 4 727 41%
465
25%
336
32%
* Resolved wholly or partially in favour of the complainant.

Cases resolved wholly or partially in favour of the complainant (W/P)
This is a vital statistic for all financial services
ombudsmen. The W/P figure of 41.3% for
2009 is lower than last year, largely the result
of the finalisation of some 414 cost cases this
year which are included in “Dissatisfaction with
surrender values”. In almost all of these cost cases
the determinations have not been in favour of
complainants.

If these were not taken into account the W/P
would be 43.7%, almost the same as that of the
last few years. A separate section in this report (on
page 27) contains an update on the progress in
the cost cases.

The Pavilion
Venue for the 2010 Conference of the
International Network of Financial Services
Ombudsman Schemes (INFO)
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HEALTH
TOTAL
% OF TOTAL
2008 W/P * 2009 W/P * 2008 W/P * 2009 W/P *
2008
2009
																				
19
58%
22
68% 1 079
58% 1 203 56%
25%
22%
																			

																			
223
44%
276
48% 2 180
38% 2 645 43%
51%
49%
																				

																			
6
17%
13
31%
114
33%
146
20%
2%

3%

																			
0
0%
0
0%
167
22%
180
23%
4%

3%

																				
																			
4
0%
2
0%
132
37%
609
11%
3%
11%
																				
																			
4
25%
1
0%
204
56%
173
53%
5%
4%
																			
3
33%
2
0%
119
33%
211
45%
3%
4%
																		
4
25%
1
0%
289
41%
213
34%
7%
4%
																		
263
23%
317
48% 4 284
44% 5 380 41%
100%
100%

Trends
Included in the above table are statistics relating to
two growing aspects of the office’s complaints:
Funeral cases – mainly in the “Claims declined”
section. The W/P was 44%.

Credit Life cases – resolved at a W/P of 34%.
These are split between the Life, Disability and
Health categories.
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Service

25 years of service
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Judge Kotze leaves and Judge Steyn
remains as the third Ombudsman.
2 309 complaints are received.
The office’s Rules are changed to
enable the Ombudsman to make
decisions binding on subscribing
insurers, to introduce an internal
appeal procedure, and to make awards
of compensation where the insurer’s
error, omission or maladministration
causes the complainant inconvenience,
distress or financial loss.

The office, called the
Ombudsman for Life
Assurance, opens at
Cartwrights Corner
House in Adderley
Street, Cape Town.
Judge Piet Wessels
is the Ombudsman.
He has a secretary
and receives 55
complaints in
the year. He is
empowered to give
advice only.

1997

Judge Jan Steyn joins Judge
Kotze as joint Ombudsman.

1996

1985

1990

1995

1986
Judge Gie Kotze
takes over as
Ombudsman.

1993
The Ombudsman takes on a
Deputy, Don McKay.
The office now consists of the
Ombudsman, a Deputy and two
secretaries, but the number of
staff starts growing after this.

The Ombudsman’s first office
– cnr Adderley and Darling Streets,
Cape Town

15

The Ombudsman’s Council
is born, its first incumbents
being Judge Gerald
Friedman (Chairman),
Mrs Isabel Jones,
Ms Dawn Mokhobo and
Mr Desmond Smith, with
Judge Steyn, Mr Jerry van
Niekerk and Mr Andre
Swanepoel as ex officio
members. In terms of its
Constitution the Council
has the power to appoint
the Ombudsman and his
Deputy, and to monitor
the proper functioning
and independence of the
Ombudsman.
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Judge Brian Galgut is
appointed as the fifth
Ombudsman. Ms Dawn
Mokhobo is appointed as
Chairperson of the Council.

Judge Peet Nienaber is
appointed as the fourth
Ombudsman. 7 613
complaints are received.

2003

2007

1999

2000

2005

1999

2006

2009

The name is
changed to the
Ombudsman
for Long-term
Insurance.

The FSOS Act of 2004
is put into operation,
requiring financial
ombud schemes to
apply for recognition
in order to be entitled
to operate as such.
The Ombudsman
applies for and is
accorded recognition.
9 234 complaints are
received.

The office’s Rules are
changed to require the
Ombudsman to publish
determinations against
insurers, including the
identity of the insurer.

The office
moves into its
current office
in the Sunclare
Building,
Dreyer Street,
Claremont.

2001
Jennifer Preiss is appointed as the
Deputy Ombudsman, and by now 15
members of staff are employed, 9 of
whom are still with the office today.
Complaints can be received in four of
the country’s official languages.

The office adopts a
Code of Ethics, to
which all members
of the staff bind
themselves.

9 088 complaints are
received in the year.

History

A history of 25 years
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The office’s 25th anniversary

This year the office celebrates the 25th anniversary
of its birthday, having been established on
1 January 1985. The idea of an Ombudsman for the
life insurance industry had first been raised in 1972
by Dr JG van der Horst, who was the Chairman of
SA Mutual Life Assurance Society, but who did so
in his capacity as the Chairman of the Life Office’s
Association. He said that it would help raise the
standards of the industry and that the Ombudsman
would need to be someone independent.
It was only a decade later, however, that the concept
gained support from within the industry, and it
did so largely because the Cape Times newspaper
waged a campaign against what some considered
to be poor consumer service by the industry.
So it was that the majority of the life offices agreed
to put the scheme in place, one that was voluntary
as it still is today. The office would be funded by
those insurers who subscribed to the scheme, and
its services would be cost-free to the consumer.
The persons appointed to the role of Ombudsman
have all been retired judges, a fact that has helped
ensure that the office maintains its independence
and objectivity, and that it enjoys the respect of
both consumers and the industry.

The first Ombudsman was Mr Justice PJ Wessels,
a retired judge of the Appeal Court (since renamed
the Supreme Court of Appeal) who at one stage
had been the Acting Chief Justice. He was called
the Ombudsman for Life Assurance, and he
operated from an office at Cartwrights Corner
House, Adderley Street, Cape Town. He had only
one member of staff to assist him, a secretary.
There were 31 long-term insurers that agreed
to be bound by the Rules of the office, as such
subscribing members who funded the scheme.
The Rules provided that the Ombudsman would
take instructions from nobody, would carry out
his functions independently and in so doing
would take considerations of equity into account.
The Rules also provided that he would “dispose
of” complaints by giving advice to the parties,
which meant of course that he could not make
decisions as such. Neither the complainant nor the
insurer concerned was bound by his advice, but
Judge Wessels stated in his first report, issued on
18 March 1986, that the insurers should in the
future consider agreeing to an amendment to the
Rules so as to compel the subscribing members to
give effect to the Ombudsman’s decisions.
It was to a sub-committee established by the
subscribing members that the Ombudsman’s report
was addressed. That sub-committee was, however,
nothing more than a liaison committee, save that
at that stage it also had the power to approve the
office’s budget, and it was the forerunner of the
Ombudsman’s Committee that we have today and
which as such remains a liaison committee.
55 complaints were lodged with the Ombudsman
in 1985, and in 1986 the number increased to 104.
Thereafter they increased steadily over the years,
9 088 complaints having been received in 2009.

Ombudsman’s Council 1999
Back row: D McKay,
F Opperman, G van Niekerk,
D Smith
Front row: I Jones, J Steyn,
D Mokhobo, G Friedman

In 1986 Mr Justice GPC Kotze, also retired
from the Appeal Court, succeeded Judge Wessels,
and he held office for eleven years until April
1997. In Judge Kotze’s era no significant changes
were made to the Rules, but in 1993 a Deputy
Ombudsman was appointed, Don McKay, who
remained with the office until 2010. By 1996 the
volume of complaints received had increased to
1 404. In 1996 a second secretary was appointed,
being Lorraine Allan, who is still with the office
today.

Surrender value – have
times changed?
In his 1986 Annual Report the
Ombudsman, Judge Wessels, dealt
with a complaint lodged with him
by an Advice Office on behalf of the
complainant, the policyholder. The
complainant had paid premiums to the
amount of R338, but on surrender the
policy value was R1. In his report Judge
Wessels quoted the following extract
from the letter from the Advice Office:
“This case represents the plight of
many thousands of employees who
have been persuaded to take out such
cover, almost certainly without properly
understanding what the policy means,
and with the almost certain expectation
that they will personally benefit at the
end of the day. We therefore ask you
to initiate a crusade to implore the
insurance firms to make quite certain
that careful education is undertaken
whenever policies are sold.”

In 1996 Mr Justice JH Steyn joined the office as
a joint Ombudsman until Judge Kotze’s retirement
in 1997, after which he remained the Ombudsman
until 2003. It was soon after he arrived that the name
of the incumbent was changed to the Ombudsman
for Long-term Insurance, and in his time significant
changes took place. Under Judge Steyn’s influence
the Rules were changed in 1997 to stipulate that, if
resolution by conciliation or mediation could not be
achieved, the office could make decisions and that
subscribing members would be bound thereby. An
internal appeal procedure was also introduced for
the first time. The Rules were also changed to give
the office the power to award compensation to a
complainant who suffers inconvenience, distress or
financial loss caused by an insurer’s error, omission
or maladministration.
By 1998 more than 97% of all long-term insurers,
measured in terms of asset size, were subscribers
to the scheme, which remains the position even
until today.
There were also structural changes. In 1999 the
Ombudsman’s Council was established, which is
the independent body to which the Ombudsman
became answerable, and which was put in place to
monitor the proper functioning and independence
of the Ombudsman and henceforth to appoint the
Ombudsman and his Deputy.
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Ombudsman’s Committee 1999
Back row: F van Heerden,
H Mayers, A Wilkins,
G McCreesh, M Bolsens
Front row: D McKay,
L Lambrechts, G van Niekerk,
J Steyn, A Woolfson
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The fourth Ombudsman was Mr Justice PM
Nienaber, also a retired judge of the Supreme
Court of Appeal, who occupied the office from
2003 until 2007. He became well-known for his
prolific, insightful and clear writings about the
office and its history, and on legislation and the
law generally affecting the long-term insurance
industry. It was in his time that the Financial
Services Ombud Schemes Act, no 37 of 2004 was
passed. The Act, which aimed at co-ordinating
the activities of recognised ombud schemes, the
Pension Funds Adjudicator and the FAIS Ombud,
stipulated that no financial ombudsman scheme
would henceforth be permitted to operate as
such without first applying for and being granted
recognition as such in terms of the Act. Judge
Nienaber drafted the necessary application, which
was heard and duly granted in 2006. Two of the
requirements for such recognition were that the
scheme had to have an equity jurisdiction, and that
it had to be answerable to a body independent of
the industry concerned, both of which had long
since been features in the office’s scheme.

Mr Justice B Galgut was the fifth Ombudsman
and has occupied the office since 2007. In his time,
in fact in 2009, the change to the Rule relating
to confidentiality came into operation, which
required the Ombudsman henceforth to publish
any determination made against an insurer, at
the same time reporting the essential facts of
the case and disclosing the identity of the insurer
concerned.

Of the original 31 subscribing members
to the scheme, only 7 remain (in
some cases with a name change). The
balance have been absorbed or merged
with other insurers, reflecting the large
degree of consolidation that has taken
place in the industry over the years.
Those original members are:
– African Life
(now Sanlam Sky)
– Avbob
– Liberty Life
– Momentum Life
– New Era Life
– Prosperity Insurance
– SA Mutual Life
(now Old Mutual)
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There have been many different names
that complainants have accorded to
the Ombudsman, some purposely
and others unintentionally – the
Ambagsman, the Armyboutsman, the
Ou Boesman, the Ambushman, the
Long Time Ombutsman, the Om Baas
Man, the Oom Batsman, George Steyn
and Judge Kalgat.

On the

lighter side
One complainant once alleged that the
“rape robed” her, her way of saying
that the rep had robbed her. Another
wrote that she “had spoken to the
brochure” but that she was still waiting
for an answer. Yet another said that
she had a “fenural policy” that had
“collapsed”. And an insurer – who
shall remain anonymous – sincerely
apologised “for any incontinence we
caused to the complainant”.

Statistics

25 years of statistics
20
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The office now has the benefit of a quarter of
a century of Annual Reports which outline the
history of the office, its activities and the statistics
referred to above. The graphs above and opposite
encompass a compilation of them.

Complaints received – The growth in the
number of complaints over the years reflects that
policyholders have a greater awareness of the
office, while the variations within the period tend
to be caused by economic factors. The market
corrections of 1998 and 2008 undoubtedly resulted
in the surge of complaints in the following years.

Cases finalised and wholly or partially resolved percentage
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Cases finalised – Since inception the office has
attempted to ensure that full cases submitted are
investigated and finalised within an acceptable
period, avoiding major build-ups of work in
progress. As a result the cases finalised graph
closely mirrors that of complaints received.

Resolved wholly or partially (W/P) in favour
of complainants – This percentage tended to be
higher in the first decade of the office’s existence,
largely as a result of the high percentage of poor
administration cases which traditionally have a
higher W/P. Since then it has stabilised at a lower
and more consistent level.

Complainan
Complainants
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How complainants
learnt about the office

Complaints received per province/
Population statistics per province

How complainants hear about the office
It is interesting that the category that increased
the most is “word of mouth”, where complainants
heard about the office from other people. This
suggests to us, in a year when complaints increased,
that more people are getting to know about the
office and share this information with others.
All insurers are obliged to include our details in
documentation issued to policyholders at inception,

and the fact that 35% of complainants found out
about the office from their policies demonstrates
that at least some policyholders read their policies.
We want to remind our subscribers to provide our
details to a policyholder when a claim is declined
by the subscriber.

nts
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The fact that 91% of complainants would
advise family and friends to use our office is very
encouraging. It suggests that these complainants
were satisfied with our process and when the
complainants spread the word about our office it
helps to raise awareness about the office.

We use the survey responses we receive from
complainants as a form of quality control. Every
negative response is referred to the Ombudsman
or Deputy Ombudsman and the file in question is
scrutinized for both the merit of the decision and
procedural correctness, and the necessary action
is taken.

Subscribers
Subscribers
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Subscribers survey

Treating customers fairly (TCF)
The Financial Services Board (FSB) has embarked on
a process to include the principles of TCF in several
areas of financial services legislation, including
Long-term Insurance.

New Subscribers

The project kicked off in 2009 and our office,
together with some other ombudsman offices,
was invited to attend one of the workshops at
the FSB.

– Outsurance Life Insurance Co. Ltd

The FSB hopes to release a paper for public
comment in the second quarter of 2010. The
purpose of TCF is to move to more principlebased regulation and in the process to prevent
exploitation of consumers. TCF should in theory
prevent even the commencement of undesirable
practices. For its success it will of course depend on
the participation and co-operation of the financial
services industry.
The desired outcomes of TCF, according to the
FSB, are:
• “Consumers can be confident that they are
dealing with firms where fair treatment of
customers is central to corporate culture.
• Products and services marketed and sold in the
retail market are designed to meet needs of
identified consumers.
• Advice is suitable and takes account of
consumers’ circumstances.
• Consumers are provided with clear information
and are kept informed before, during and after
point of sale.
• Consumers are provided with products that
perform as firms have led them to expect.
• Consumers do not face unreasonable post-sale
barriers imposed by firms to change product,
switch provider, submit claims or complain.”

During the year 4 insurers became new
members of the scheme

– Acsis Limited
– Real People Assurance
Company Ltd
– JDG Micro Life Ltd
In addition, PSG Futurewealth took
over the long-term insurance activities
of M Cubed, and Lombard Insurance
Group those of Pinnafrica.

DVD
During 2009 the office arranged for two DVDs
to be made. One, which runs for some seven
minutes and features a case study in which the
Ombudsman, the Deputy Ombudsman and some
members of the staff took part, was furnished
to subscribing members for viewing by their
complaints handling offices in order to familiarise
them with our office’s procedures. A shorter one,
highlighting the existence and essential function of
the office, is flighted at shopping centres, in banks
and in insurers’ branch offices, and will hopefully
spread word of the office’s existence.
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Quality control

In the 2008 Annual Report we mentioned that
additional quality control measures would be
considered. In furtherance of this we have
appointed an external assessor, an attorney, to
do quality control for the office. He undertakes
this task as and when we require him to do so. In
the assessments of case files, both ongoing and
closed, he uses the following criteria to determine
the quality of the work:
• Whether the process/investigation was
conducted in a procedurally fair way and
whether the outcome can be supported as fair
and reasonable.
• Whether our data capturers did their task
correctly and the complaint file was in good
order.
• Whether communication was properly done
e.g. whether the complainant/insurer would
feel the response is appropriate, and whether
the structure and logic of the correspondence
is easy to follow.
• Whether timelines were adhered to and no
undue delays experienced.
We are finding it a useful process which will assist
in improving our case handling.

Complaints against the office
At the 2008 INFO Conference held in New York
City it was learned that at least two international
schemes had introduced a process whereby
complaints against the level of service of the
ombudsman’s office, its procedures or its behaviour,
could be lodged by consumers or members of the
industry, and would be dealt with by a person
independent of the scheme. It was explained
that, while complaints against decisions by those

schemes would not be considered, the process
would help ensure that ombudsman schemes
would continue to render a service that was fair
to both sides.

So it was that at its October 2009 meeting the
Ombudsman’s Council approved the introduction
of a process whereby an Independent External
Assessor (“IEA”) would be appointed to deal with
complaints against the office of the Ombudsman,
and an appointment for that purpose was duly
made. The appointed IEA is an attorney (not the
same one doing quality control), is not a member
of the office staff, is independent of the office and
is in no way answerable to it.
Guidelines have been framed which provide for
the ambit of the process and for the procedure
to be followed, which will shortly be posted on
the office’s website. The guidelines have been
based on those of the Financial Services Ombud in
the UK.
It is open to any consumer and any subscribing
member of the Ombudsman’s scheme to lodge a
complaint against the office. Only complaints to do
with the level of service of the office, its procedures
or the behaviour of any member of its staff, will
be dealt with. The merits of a determination or
other decision by the office will not be considered.
The complainant should address the complaint
directly to the Ombudsman himself at a dedicated
post office box, being P O Box 23031, Claremont
7735.
The Ombudsman, or the Deputy Ombudsman in his
absence, will personally investigate the complaint
and having done so will propose a resolution. If
the complainant is dissatisfied with the proposed
resolution, the Ombudsman will refer the matter to
the IEA. The IEA will then investigate the complaint,
and in doing so will follow whatever process he
deems suitable. If in a given case the IEA should

The Clock Tower and Old Port Captain’s
Building, Waterfront
Source: UCT Libraries, Manuscripts and Archives Department

consider it necessary for the purpose of redress, he
will have the power:
1. to reprimand the office or any member of its
staff; and
2. to order the office or any member of its staff to
apologise to the complainant.
At the end of each year the IEA will furnish a written
report to the Council and to the Ombudsman.
The Ombudsman will thereafter report on it in his
Annual Report but in doing so he will keep the
identities of the parties confidential.

Cost cases
In previous reports we commented on the group
of about 500 so-called “cost cases” on which
we had suspended work while we awaited the
outcome of certain court cases (to which the
office was not party). The issues before the courts
concerned savings policies, and the legal position
on deductions from the investment value made
by insurers when policyholders surrendered such
policies or made them paid-up.
The deductions were in respect of expenses incurred
by the insurer, mostly at the commencement of
the policy. In the normal course insurers spread
the expenses over the whole term of the policy
and then recovered them by means of small
monthly deductions. However, in instances where
premium payment stopped before the end of the
term (surrender or paid-up), insurers recovered
any remaining expenses in one, usually large,
lump sum deduction – to the displeasure of many
complainants, who saw their investment values
slashed.
In several cases about retirement annuity fund
policies in 2005 and 2006, the Pension Funds
Adjudicator (PFA) had ordered that any deductions
not explicitly specified in the policy must be repaid.
Complainants approached the courts in some of

these cases and by the end of 2008 there were
judgments in two High Court divisions (in Cape
Town and Durban) to the effect that there does
not have to be specific mention of any deductions
in the policy. It is sufficient if the policy states (as
almost all policies do) that surrender or paid up
values are to be determined by the actuary/insurer,
as long as any deductions are made in accordance
with the insurer’s actuarial rules and generally
accepted actuarial principles and practice.
In the meantime, arising out of the controversy,
in December 2006 the treasury issued regulations
stipulating the maximum deductions, as a
percentage of investment value, that insurers could
make in future.
Although the Durban High Court cases were taken
on appeal to the Supreme Court of Appeal, we
decided that we could no longer keep complainants
waiting for resolution of these cases, and in 2009
we proceeded to work through them, telling
complainants that if the appeal decision changed
the legal position we would re-open the cases.
As it turned out, in November 2009 the Supreme
Court of Appeal confirmed that the decisions in
the Durban High Court had been correct.
We worked through the cost cases by insurer.
Our method was to take all the cases against one
particular insurer, investigate the actuarial basis
used by that insurer, request actuarial certificates
for each case, check that the new regulations had
been correctly applied (if the early termination took
place after 1 December 2006), and then explain
the figures and the principles to each complainant
individually. In most cases we were unable to
provide any relief, but in a fair proportion of cases
our investigation brought mistakes to light, and
payments were made to the complainants.
By the end of 2009 we had closed the majority of
the bulk cost cases, and the remainder should be
closed within the first few months of 2010.
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Investment policy charges

The charges

“SA’s gross saving rate is disappointing, household
saving as a percentage of GDP having declined
sharply over the last 25 years from 3.2 per cent
during the 1980s to 0.2 per cent between 2000
and 2008. Inadequate savings leave households
vulnerable to shocks to income and prices.”
Deputy Minister of Finance N Nene at S A
Savings Institute – July 2009

• Policy fee – R5.50 per month*

“In an environment where people are constantly
encouraged to save and provide for retirement,
the question I need to ask is …”why would they
bother if this is the type of return they could expect
to receive.” Mr C – complainant to this office –
August 2009

The Policy and the Complaint
The policyholder took out an endowment policy
for a term of 8 years, with a starting premium
of R150 per month, escalating by 10% annually
to just over R300. The funds were invested in a
unitised balanced portfolio.
The policy had an investment guarantee of 4.5%
per year, that was calculated on the premiums
invested less the charges. The charges were
recovered from cancelling units.
On maturity the insurer advised the policyholder
that the rate of return was 5.91% per annum and
so had exceeded the guaranteed percentage of
growth. The policyholder complained because he
disagreed with the insurer; he had calculated the
rate of return, based on the premiums that he had
paid over the 8 years, to be 1.54% per annum. The
policyholder had calculated the return on the gross
premiums, whereas the insurer had calculated the
return only after a large number of charges were
deducted, ie on the net premiums invested.
While all the charges were fully disclosed in the
policy, they were confusing to a layperson and
needed detailed calculation. They may have
seemed innocuous but had a major impact, and
some of the charges increased over the life of the
policy as they were expressed as a percentage of
the investment value.

The charges as provided in the policy were:
• Service fee – 0,5% per year of the market value
of the assets*

• Management fee – 1.10% per year of the
market value of the assets*
• Marketing and administration charge – 20.18%
of the first premium amount, deducted from
each premium for the first 2 years. There
was an additional fee on each increase in the
premium recovered for the 2 years following
the increase.
• General administration fee – 1% of each
premium*
• Investment guarantee charge – 0,60% of the
market value of the assets*
• Statutory charges and stockbroker fees – those
applicable to the assets were deducted before
daily unit prices were calculated.
• Performance fee – only applicable if the
investment return was in excess of the
benchmark (it did not apply in this case).
* These charges could be changed by the insurer
at any time.
The impact of charges on Mr C’s policy:
• Premiums paid over the period – R21 221
• Maturity value at the end of the period
– R22 421
• Rand return – R1 200 ( to policyholder)
• Policy charges – R6 076.
The return on Mr C’s policy was not in real terms –
inflation during the period of the policy fluctuated
widely, but averaged about 7% – resulting in no
real return on his investment.
The office questioned the insurer as to the charges
and the return.
The insurer responded that removing the effect of
the investment guarantee charge would increase
the value to R23 519.26. The total of the guarantee

In-taxi DVD promotion

charges was R991.75. (Note that the investment
guarantee was an optional benefit.) The effect of
the charges on the gross return was 6.7% per year.
The effect of the charges, other than the charge
for the optional investment guarantee, on the
gross return was 5.32% per year.

Comment on the two areas of concern

The office queried the return on the policy (in a
period when most prudential equity funds achieved
on average a 12% annual return), and the high
charges, especially compared to developed markets
where the reduction in yield (RIY) is only about
2% in some cases.The following explanation was
offered by the insurer.

• Policy term – Many policies are sold with
a 5-year term, and this shorter term will
exacerbate the effect of the recoupment of
high costs.

• They felt the investment return was adequate
and confirmed that it was correctly calculated.
• SA insurers costs could not be compared
with other markets as local insurers had high
cost structures as a result of the commission
expenses, management expenses, marketing
expenses and distribution costs.
• Key to the RIY are two factors – size of premium
and term of the policy.
• Policies with a premium lower than about R300
per month would probably have an RIY of
about 5%.
• This would be exacerbated if the policy term
was less than 10 years.
• For policies with larger premiums and longer
periods, SA insurers would average about
3.5% in RIY (still considerably higher than that
of some other developed markets).
A further contributing cause to the high cost and
consequent high charges has subsequently been
mooted – a lower life expectancy in South Africa
means less profitable risk business for local insurers
compared to the developed market, so insurers
cannot use cross-subsidisation to offset the high
costs on investment policies against the risk
business. But the real culprit, in our view, remains
the commission and distribution costs – even with
the new commission structures introduced in 2008,
this cost is still high.

• Size of premium – for the small investor
paying a monthly amount such as R500, the
charges could wipe out any real return. It is not
only small investors, however, who are affected
by these high charges.

The complainant
Mr C was a real believer in insurance. To fund
holidays he had taken out 9 other 10-year-term
policies, with 3 different insurers. He had a further
3 still to mature with the insurer in question. He
also has educational policies, retirement annuities,
business income policies, and other conventional
endowments.
The insurer offered an ex gratia payment of
R2 000 to Mr C on the basis that he should have
taken out only 1 policy with them instead of the
4 he did, which would have reduced the policy
charges by R2 000. The complainant accepted
the offer.

Caution
Prospective investors need to have a real
understanding of the charges on their investments
and the impact this will have on their eventual
return, before making any investment decisions.
This is not an easy task and may require the
assistance of the insurer. The RIY which is now
used by insurers may be of assistance but the Rand
value of charges can still not be ascertained.
Existing policyholders need to check their
documents and try to ascertain what the impact
of the charges will be on their return and on the
performance guarantee (if any), so that they have
realistic expectations for their maturity benefits.
If they do not understand the impact they may
well feel aggrieved when the policy eventually
matures.
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The annual increase in the number of complaints
received by the office over each year of its existence
resulted of necessity in concurrent increases in
the size of the staff. The chart opposite reflects
a comparison of the numbers, and at the same
time illustrates the effect on those numbers, first
of the computerised case management system
that the office introduced in 1998, and secondly
of the office itself taking over its financial and
administrative functions in 2002.

The number of full-time staff reflected in the
chart are not limited to permanent staff. Since its
inception the office has been flexible about making
use of qualified and experienced people to work on
an extended part-time basis. In this way the office
has been able to benefit from the services of people
from senior management and academia who seek
to retire, and mothers with young children.

31
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1985 – 1991

2

Average complaints per year: 200

1992 – 1996

5

Average complaints per year: 1 200

1997

8

Complaints for the year: 2 309

2000

15

Complaints for the year: 4 210

2003

23

Complaints for the year: 7 613

2006

28

Complaints for the year: 9 234

2009

28

Complaints for the year: 9 088

1998 Ombudsman’s system developed

2002 Financial / administration
handled in-house

70% of staff have in excess of 5 years’ service

Number of staff
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Members of the Ombudsman’s Council
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Ms D N M Mokhobo (Chairperson)
Shareholder and executive deputy Chairperson of
Partnership Investments; Chairperson of Fedics;
shareholder of Nozala Investments; director of
companies, non-executive director of Massmart and
Engen.
Judge J W Smalberger (Vice-Chairperson)
Formerly Judge of the Supreme Court of Appeal;
formerly Chairperson of the Electoral Court; presently
Judge of the Lesotho Court of Appeal.
Mr K M Baldwin
Retired senior partner KPMG.
Adv. S A M Baqwa SC
Formerly the Public Protector; currently head of
Enterprise Governance and Compliance, Nedbank
Group.
Mr M Moeletsi
Acting CEO, NRCS; Chairperson of the Short-term
Insurance Ombudsman’s Board; Committee member of
the Short-term Insurance Committee.

Mr D K Smith
Chairperson of Reinsurance Group of America (South
Africa); Chairperson of Santam; Chairman elect of
Sanlam; director of companies.
Ms M Thekiso
Head of the Debt Review Centre at FNB Shared Services;
formerly Project Manager: Debt Counselling with the
National Credit Regulator.
Judge L V Theron
Judge of the High Court, KwaZulu/Natal Provincial
Division, having also acted in the Supreme Court of
Appeal.
Mr J I Dixon (ex officio)
Deputy Executive Officer: Insurance, Financial Services
Board, as such Deputy Registrar of Insurance.
Mr A Woolfson (ex officio)
Liberty Group Executive Customer Relations;
Chairperson of the Ombudsman’s Committee.
Judge B Galgut (ex officio)
Ombudsman

Appendix 2

Members of the Ombudsman’s Committee as at 31 December 2009
Alan Woolfson (Chairperson)
Liberty Group Limited

Brian Gibbon
Momentum Group Limited

John Solomon
Sanlam Sky Life Assurance Company Limited

Andrew Raichlin
Old Mutual Insurance Company (SA) Limited

Gail Walters
Hollard Life Assurance Company Limited

Dorea Ozrovech
Sanlam Life Insurance Limited

Anna Rosenberg
ASISA

Jacques Erasmus
Assupol Life Insurance Company Limited

Glenn Hickling
Discovery Life Limited

Deidre Wolmarans
Metropolitan Life Limited

Patrick McDonald
Clientèle Life Assurance Company Limited

Susan Gonnerman
Medscheme Life Limited

Keith van Lingen
Prosperity Insurance Company Limited

Appendix 3

Office personnel
Ombudsman
Judge Brian Galgut
Deputy Ombudsman
Jennifer Preiss
Assistant Ombudsmen
Eddie de Beer
Heinrich Engelbrecht
Sue Myrdal
Thembalihle Sidaki
Nceba Sihlali
Cikizwa Nkuhlu
Complaints Assessors
Lorraine Allan
Deon Whittaker
Kathy Heath
Ganine Bezuidenhoudt
Jenny Jenkins
Contract Staff
Prof Giel Reinecke
Don McKay
Diana Mills
Intern
Sharai Gaka

Finance & Operations
Ian Middup
Clyde Hewitson
Personal Assistant
Rosemary Galolo
Secretarial Assistants
Charmaine Bruce
Jameelah Leo
Andrea Lennox
Marshalene Williams
Administrative Assistants
Tamara Sonkqayi
Angelo Swartz
Sithandwa Tolashe
Receptionist
Colleen Louw
Clerical Assistants
Yolanda Augustine
Tania Thomas
Office Assistant
Phindiwe Fana
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Appendix 4

Subscribing members as at 31 December 2009
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1 Life Direct Insurance Limited
Absa Life Limited
Allied Insurance Co. Ltd
UBS Insurance Co. Ltd
Absa Brokers (Pty) Ltd
Absa Private Bank
Acsis Ltd
Chartis Life SA Ltd (AIG Life)
Allan Gray Life Ltd
Alexander Forbes Life Ltd
Assupol Life
AVBOB Mutual Assurance Society
Channel Life Ltd
PSG Anchor Life
Clientèle Life Assurance Co. Ltd
Discovery Life Ltd
Guardrisk Life Ltd
Platinum Life
Hollard Life Assurance Co. Ltd
Crusader Life
Fedsure Credit Life
Investec Assurance Ltd
Investment Solutions Ltd
JDG Microlife Ltd
Liberty Group Limited
Manufacturers Life
Prudential
Sun Life of Canada
Capital Alliance Life Ltd
AA Life
ACA Insurers Limited
Amalgamated General Assurance
Fedsure Life
IGI Life
Norwich Life
Saambou Credit Life
Standard General – pre-1999
Traduna
Rentmeester Assurance Ltd
Rondalia
Liberty Active Ltd
Lombard Insurance Group
Pinnafrica Life Ltd
McLife Assurance Co. Ltd
Medscheme Life Assurance Co. Ltd

Metropolitan Life Limited
Commercial Union
Homes Trust Life
Metropolitan Odyssey Ltd
Protea Life
Momentum Group Limited
African Eagle Life
Allianz Life
Anglo American Life
FNB Life
First Rand
Guarantee Life
Legal and General
Lifegro
Magnum Life
Rand Life
Sage Life
(National Mutual of Australasia)
(Ned Equity)
(Netherlands of 1845)
Shield Life
Southern Life
Yorkshire
Nedbank Financial Planning
Nedgroup Life Assurance Ltd
NBS Life
BOE Life Ltd
Nestlife Assurance Corp. Ltd
New Era Life Insurance Co. Ltd
Old Mutual Life Assurance Co. (SA) Ltd
Colonial Mutual
Outsurance Life Insurance Co. Ltd
Professional Provident Society Ins Co. Ltd
Prosperity Insurance Co. Ltd
PSG Futurewealth Ltd
M Cubed Capital Limited
Time Life
Real People Assurance Company Ltd
Regent Life Assurance Co. Ltd
Relyant Life Assurance Co. Ltd
RMB Structured Life Ltd
Safrican Insurance Co. Ltd
Sanlam Life Insurance Ltd
Sanlam Sky (African Life Assurance Co. Ltd)
Permanent Life
Sentry Assurance
SA Home Loans Life Ltd
Sekunjalo Investments Ltd
Union Life Ltd

Appendix 5

Rules

These Rules, effective from 1 January 1998 and last amended with effect from 9 July 2009, regulate the relationship between
the Ombudsman for Long-term Insurance (the Ombudsman) and each member of the Long-term Insurance Industry (the
Industry) who subscribes to the Ombudsman’s scheme as well as between the Ombudsman and each complainant who lodges
a complaint with the Ombudsman’s office.
1.

2

3

Mission
1.1

The mission of the Ombudsman is to receive and consider complaints against subscribing members and to resolve
such complaints through mediation, conciliation, recommendation or determination.

1.2

The Ombudsman shall seek to ensure that:
1.2.1

he or she acts independently and objectively in resolving any complaint received and takes no
instructions from anybody regarding the exercise of his or her authority;

1.2.2

he or she follows informal, fair and cost-effective procedures;

1.2.3

he or she keeps in balance the scale between complainants and subscribing members;

1.2.4

he or she accords due weight to considerations of equity;

1.2.5

he or she maintains confidentiality, in so far as it is feasible to do so and subject to Rules 3.8 and 7
below, in respect of every complaint received;

1.2.6

he or she co-operates with the Council established in terms of the Financial Services Ombud Schemes
Act, 2004, in promoting public awareness of the existence, function and functioning of the Ombudsman
and the Ombudsman’s office and in informing potential complainants of available dispute resolution
forums;

1.2.7

subscribing members act with fairness and with due regard to both the letter and the spirit of the
contract between the parties and render an efficient service to those with whom they contract.

Jurisdiction
2.1

Subject to Rule 2.2, the Ombudsman shall receive and consider every complaint by a policyholder, a successor in
title or a beneficiary, or by a life insured or premium payer, against a subscribing member concerning or arising
from the marketing, conclusion, interpretation, administration, implementation or termination of any long-term
insurance contract marketed or effected within the Republic of South Africa.

2.2

The Ombudsman shall not consider a complaint:
2.2.1

if such complaint is, or if it has been, the subject of legal proceedings instituted and not withdrawn,
or if legal proceedings are contemplated to be instituted by the complainant against the subscribing
member, during such time as the complaint remains under advisement by the Ombudsman; or

2.2.2

if it has previously been determined by the Ombudsman, unless new evidence likely to affect the
outcome of a previous determination has thereafter become available; or

2.2.3

if three years or more has elapsed from the date on which the complainant became aware or should
reasonably have become aware that he or she had cause to complain to the Ombudsman, unless the
failure so to complain within the said period was due to circumstances for which, in the opinion of the
Ombudsman, the complainant could not be blamed.

Procedure
3.1

The Ombudsman shall require all complaints to be reduced to written or electronic form, shall elicit such further
information or expert advice as is regarded as necessary and shall seek to resolve every such complaint through
mediation, conciliation, recommendation, failing which, by determination.

3.2

The determination aforesaid may be to:
3.2.1

decline to consider the complaint;

3.2.2

uphold the complaint, either wholly or in part;

3.2.3

dismiss the complaint;

3.2.4

make a ruling of a procedural or evidentiary nature;

3.2.5

award compensation, irrespective of a determination made in terms of Rule 3.2.2 or 3.2.3, for material
inconvenience or distress or for financial loss suffered by a complainant as a result of error, omission
or maladministration (including manifestly unacceptable or incompetent service) on the part of the
subscribing member; provided that the amount of such compensation shall not exceed the sum of
R30 000 or such other sum as the Long-term Insurance Ombudsman’s Council (“the Council”) may
from time to time determine;

35

Ombudsman
Annual Report
2009

Appendices (continued)

36

Ombudsman
Annual Report
2009

3.3

4.

3.2.6

order a subscribing member, in addition to any other recommendation or determination made, to pay
interest to a complainant on the pertinent sum at a rate and from a date that is considered to be fair
and equitable in the circumstances.

3.2.7

order a subscribing member to take, or refrain from taking, any such action in regard to the disposal
of a specific complaint as the Ombudsman may deem necessary.

3.2.8

issue a declaratory order.

The Ombudsman may decline to consider or may dismiss a complaint, without first referring it to the subscribing
member concerned, if it appears to him or her, on the information furnished by the complainant, that:
3.3.1

the complaint has no reasonable prospect of success; or

3.3.2

the complaint is being pursued in a dishonest, frivolous, vexatious or abusive manner; or

3.3.3

the complaint can more appropriately be dealt with by a court of law; or

3.3.4

the complaint is predominantly about investment performance or the legitimate exercise by a
subscribing member of its commercial judgment; or

3.3.5

the complainant has not suffered, and is not likely to suffer, material inconvenience or distress or
financial loss either within the meaning of Rule 3.2.5. or at all.

3.4

If a complainant or a subscribing member fails or refuses to furnish information requested by the Ombudsman
within the period fixed for that purpose, the Ombudsman shall be free to make a determination on the
information as may then be available to him or her.

3.5

A determination made by the Ombudsman shall be binding on the subscribing member concerned.

3.6

A determination made by the Ombudsman shall not preclude the complainant from thereafter instituting legal
proceedings against a subscribing member in respect of any such complaint.

3.7.

All exchanges between, on the one hand, the office of the Ombudsman and a complainant and, on the other,
the office and a subscribing member in relation to a complaint and all the documentation generated in regard
thereto, shall by agreement be regarded as privileged and shall as such be immune from disclosure in evidence,
save by an order of court or the consent of the parties concerned.

3.8

In any case in which a determination as provided for in Rule 3.2.2 is made against a subscribing member, the
Ombudsman shall publish such determination, including a summary of the facts concerned, the reasons for the
determination and the identity of the subscribing member; provided that the Ombudsman shall not publish as
aforesaid in any case in which there is reason to believe that such publication will expose the identity of the
complainant.

Prescription
The receipt of a complaint by the Ombudsman suspends any applicable contractual time barring terms or the running
of prescription in terms of the Prescription Act (Act 68 of 1969), for the period from such receipt until the complaint has
been withdrawn by the complainant concerned, been determined by the Ombudsman or any appeal in terms of these
Rules has been disposed of.

5.

6.

Determination of disputes of fact
5.1

The Ombudsman shall resolve material disputes of fact on a balance of probabilities and with due regard to the
incidence of the onus.

5.2

If the Ombudsman is of the opinion that a material and conclusive dispute of fact cannot be resolved on a
balance of probabilities and with due regard to the incidence of the onus, the parties concerned shall be advised
that a determination in favour of the one or the other party cannot be made.

5.3

Notwithstanding Rule 5.2, if the Ombudsman and all the parties concerned are in agreement that a complaint
or a material and conclusive dispute of fact can best be determined by the hearing of evidence, it may be so
determined.

5.4

A hearing as aforesaid may be conducted by the Ombudsman or any other person or persons appointed for that
purpose by the Ombudsman.

5.5

At such a hearing all issues of a procedural or evidentiary nature shall be determined by the Ombudsman or other
person or persons so appointed.

Appeals
6.1

A complainant who or a subscribing member which feels aggrieved by any determination by the Ombudsman
may apply to the Ombudsman for leave to appeal against it to a designated Appeal Tribunal.

6.2

Such an application shall be made within a period of one calendar month from the date on which the
determination that is challenged has been made.

6.3

if the determination is against a subscribing member and involves an amount in excess of R250 000 or
such other sum as the Council may from time to time determine; or

6.3.2

if the Ombudsman is of the opinion that the determination as such or the particular issue in dispute is
of considerable public or industry interest; or

6.3.3

if the Ombudsman is of the opinion that the aggrieved complainant or subscribing member has a
reasonable prospect of success in an appeal before a designated Appeal Tribunal.

The member or members of the Appeal Tribunal shall be appointed by the Ombudsman with the consent of all
the parties concerned or, failing such consent, with the approval of the Chairman of the Council or, if he or she
is unavailable, two members of the Council not connected with the Industry.

6.5

The Ombudsman shall prepare the record for consideration by the Appeal Tribunal.

6.6

All issues of a procedural or evidentiary nature shall be determined by the Appeal Tribunal itself.

6.7

The decision of the Appeal Tribunal shall be final and binding:

6.9

6.7.1

if the complainant is the appellant, on all the parties concerned;

6.7.2

if the subscribing member is the appellant, on it.

When the complainant is the appellant:
6.8.1

he or she may be required to deposit such amount as the Ombudsman may consider appropriate into
the trust account of an attorney designated by the Ombudsman;

6.8.2

such amount shall be held in trust pending the outcome of the appeal;

6.8.3

if the appeal is, in the view of the Appeal Tribunal, substantially successful, such amount shall be
refunded to the complainant;

6.8.4

if the appeal is, in the view of the Appeal Tribunal, substantially unsuccessful, such amount shall be
applied by the Ombudsman to defray, either wholly or in part, the costs incurred by the Ombudsman
in connection with the appeal proceedings and to refund any surplus to the complainant.

When the subscribing member is the appellant:
6.9.1

if the appeal is, in the view of the Appeal Tribunal, substantially successful, the Ombudsman shall
defray the costs incurred by him in connection with the appeal proceedings;

6.9.2

if the appeal is, in the view of the Appeal Tribunal, substantially unsuccessful, the subscribing member
shall defray the costs incurred by the Ombudsman in connection with the appeal proceedings.

Enforcement
7.1

7.2
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6.3.1

6.4

6.8

7.

Such leave to appeal shall be granted:

If a subscribing member should fail or refuse to comply with a determination made by the Ombudsman:
7.1.1

it shall be given notice by the Ombudsman that it is to comply with such determination within a period
of four weeks or such further period as the Ombudsman may determine;

7.1.2

on the failure or refusal by the subscribing member to comply with such notice, the Ombudsman shall
report such failure or refusal to the Chairman of the Long-term Insurance Ombudsman’s Committee
(“the Committee”).

The Ombudsman may thereupon:
7.2.1

determine what, if any, further opportunity should be afforded to the subscribing member concerned
to make representations as to why the measures described below should not be implemented;

7.2.2

publish, in whatever manner the Ombudsman considers to be appropriate, the fact of such failure or
refusal;

7.2.3

suspend or terminate, with the consent of the Chairmen of both the Council and the Committee, the
membership of the subscribing member concerned; and, in that event,

7.2.4

publish in whatever manner the Ombudsman considers to be appropriate, the fact of such suspension
or termination of such membership.

Report
The Ombudsman shall report publicly on or before 31 May of each year on his or her activities during the previous
calendar year.
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Useful information about other offices
The Ombudsman for Short-term Insurance
P O Box 32334, Braamfontein 2017
Share Call: 0860 726 890
Telephone: 011 726 8900
Fax: 011 726 5501
E-mail: info@osti.co.za
The Banking Ombudsman		
P O Box 5728, Johannesburg 2000
Share Call: 0860 800 900
Telephone: 011 838 0035
Fax: 011 838 0043
E-mail: info@obssa.co.za
The Credit Ombud		
Postnet Suite 444, Private Bag 1,
Jukskei Park 2153
Call Centre: 0861 662 837
E-mail: ombud@creditombud.org.za
The Ombud for Financial Service Providers
P O Box 74571, Lynnwoodridge 0040
Telephone: 0860 324 766
Fax: 012 348 3447
E-mail: info@faisombud.co.za
The Pension Funds Adjudicator
P O Box 651826, Benmore 2010
Telephone: 087 942 2700
Fax: 087 942 2644
E-mail: enquires-jhb@pfa.org.za
The Financial Services Board		
P O Box 35655, Menlo Park 0102
Toll-free: 0800 110 443 or 0800 202 087
Telephone: 012 428 8000
Fax: 012 347 0870
E-mail: info@fsb.co.za

The Council for Medical Schemes
Private Bag X34, Hatfield 0028
Telephone: 012 431 0500
Fax: 012 430 7644
E-mail: support@medicalschemes.com
Public Protector
Private Bag X677, Pretoria 0001
Telephone: 012 366 7000
Fax: 012 632 3473
E-mail: Elainei@pprotect.org
ASISA
P O Box 23525, Claremont 7735
Telephone: 021 673 1620
Fax: 021 673 1630
E-mail: info@asisa.org.za
To contact the Johannesburg office:
P O Box 787465, Sandton 2146
Telephone: 011 669 4900
Fax: 011 783 2019
The Statutory Ombudsman
P O Box 74571. Lynnwoodridge 0040
Telephone: 0860 324 766
Fax: 012 348 3447
E-mail: info@faisombud.co.za
The National Credit Regulator
P O Box 2694, Houghton, 2041
Call Centre: 0860 627 627
Fax: 011 805 4905
E-mail: info@ncr.org.za or complaints@ncr.org.za
National Credit Regulator
(N.C.R.)
Share Call: 0860 100 406
Telephone: 011 647 4400

Office of the Ombudsman for Long-term Insurance
3rd Floor
Sunclare Building
Dreyer Street
Claremont 7700
Private Bag X45
Claremont 7735

Telephone: 021 657 5000
0860 103 236
Fax: 021 674 0951
info@ombud.co.za
www.ombud.co.za

