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THE OFFICE OF THE THE OFFICE OF THE 
OMBUDSMANOMBUDSMAN

Functioning since 1985. Functioning since 1985. 

Established by LongEstablished by Long--term Insurance term Insurance 
IndustryIndustryIndustry.Industry.

A voluntary scheme.A voluntary scheme.

Every ombudsman yet: A retired judge.Every ombudsman yet: A retired judge.Every ombudsman yet: A retired judge.Every ombudsman yet: A retired judge.

A service to both consumers and A service to both consumers and 
insurers. insurers. 

T i ti t d l i iT i ti t d l i iTo investigate and resolve enquiries, To investigate and resolve enquiries, 
complaints, disputes. complaints, disputes. 

Free of charge to consumers. Free of charge to consumers. 

Funded by a fixed levy and a variable Funded by a fixed levy and a variable 
charge per complaint payable by charge per complaint payable by 
insurers.insurers.

Consumers not bound by rulingsConsumers not bound by rulingsConsumers not bound by rulings, Consumers not bound by rulings, 
insurers are.insurers are.





A NOT UNFAMILIAR A NOT UNFAMILIAR 

MISSELLING COMPLAINTMISSELLING COMPLAINT

Time frame: 2000.Time frame: 2000.

MM AA ii 7070 ee oldold eti edeti ed f ef eMrMr AA isis aa 7070 yearyear oldold retiredretired farmerfarmer..

HeHe hashas RR400400 000000 fromfrom aa maturingmaturing nonnon--
guaranteedguaranteed locallocal investmentinvestment inin companycompany
XX..

ThisThis amountamount isis availableavailable forfor furtherfurther
investmentinvestment..

MrMr BB (a(a brokerbroker inin thethe employemploy ofof companycompanyMrMr BB (a(a brokerbroker inin thethe employemploy ofof companycompany
X)X) approachesapproaches MrMr AA..

MrMr BB recommendsrecommends:: thatthat thethe RR400400 000000 bebe
investedinvested forfor fivefive yearsyears inin companycompany X’sX’s
overseasoverseas EquityEquity FundFundoverseasoverseas EquityEquity FundFund..

AtAt firstfirst thethe investmentinvestment doesdoes wellwell..

AsAs aa resultresult ofof 99//1111 inin 20012001 andand thetheAsAs aa resultresult ofof 99//1111 inin 20012001 andand thethe
strengtheningstrengthening ofof thethe RandRand itit deterioratesdeteriorates
rapidlyrapidly..



MR A’s STATED COMPLAINTMR A’s STATED COMPLAINT

HeHe signedsigned thethe applicationapplication formform inin blankblank;;
itit waswas completedcompleted byby MrMr BBitit waswas completedcompleted byby MrMr BB..

HeHe nevernever instructedinstructed oror intendedintended anan
overseasoverseas investmentinvestment..

HisHis distinctdistinct instructionsinstructions werewere:: nono riskrisk;;
capitalcapital toto bebe preservedpreserved andand guaranteedguaranteed..

When,When, inin MarchMarch 20022002,, hehe discovereddiscovered thethe
reducedreduced valuevalue ofof hishis investmentinvestment hehereducedreduced valuevalue ofof hishis investment,investment, hehe
complainedcomplained toto MrMr BB..

MrMr BB advisedadvised himhim notnot toto withdrawwithdraw thethe
investmentinvestment..

TheThe investmentinvestment continuedcontinued toto deterioratedeteriorate..

MrMr AA lodgeslodges aa complaintcomplaint withwith thethe
OmbudsmanOmbudsman..OmbudsmanOmbudsman..



MR B’s RESPONSEMR B’s RESPONSE

MrMr BB deniesdenies MrMr A’sA’s versionversion..

MrMr BB statesstates that,that, onon thethe informationinformation thenthen
commonplacecommonplace inin thethe industry,industry, hehe
recommendedrecommended anan investmentinvestment overseasoverseas..

TheyThey discusseddiscussed thethe prospectsprospects andand MrMr AA
acceptedaccepted hishis adviceadvice..pp

HeHe agreesagrees thatthat (when(when MrMr AA complainedcomplained
toto himhim inin MarchMarch 20022002)) hehe recommendedrecommended
thatthat MrMr AA shouldshould notnot withdrawwithdraw thethethatthat MrMr AA shouldshould notnot withdrawwithdraw thethe
investment,investment, inin thethe hopehope thatthat itit wouldwould
recoverrecover andand improveimprove..

HowHow dodo wewe resolveresolve thisthis conflict?conflict?HowHow dodo wewe resolveresolve thisthis conflict?conflict?



A HEARINGA HEARING

RuleRule 55..11
““ThTh O b dO b d h llh ll ll t i lt i l““TheThe OmbudsmanOmbudsman shallshall resolveresolve materialmaterial
disputesdisputes ofof factfact onon aa balancebalance ofof probabilitiesprobabilities
andand withwith duedue regardregard toto thethe incidenceincidence ofof thethe
onusonus..””

RuleRule 55 22RuleRule 55..22
“If“If thethe OmbudsmanOmbudsman isis ofof thethe opinionopinion thatthat aa
materialmaterial andand conclusiveconclusive disputedispute ofof factfact cannotcannot
bebe resolvedresolved onon aa balancebalance ofof probabilitiesprobabilities andand
withwith duedue regardregard toto thethe incidenceincidence ofof thethe onus,onus,
thethe partiesparties concernedconcerned shallshall bebe advisedadvised thatthat aa
determinationdetermination inin favourfavour ofof thethe oneone oror thethedeterminationdetermination inin favourfavour ofof thethe oneone oror thethe
otherother partyparty cannotcannot bebe mademade..””

RuleRule 55..33
““NotwithstandingNotwithstanding RuleRule 55..22,, ifif thethe OmbudsmanOmbudsman
andand allall thethe partiesparties concernedconcerned areare ininandand allall thethe partiesparties concernedconcerned areare inin
agreementagreement thatthat aa complaintcomplaint oror aa materialmaterial andand
conclusiveconclusive disputedispute ofof factfact cancan bestbest bebe
determineddetermined byby thethe hearinghearing ofof evidence,evidence, itit maymay
bebe soso determineddetermined..””

HearingHearing heldheld..

MrMr AA disbelieveddisbelieved..

What now?What now?



THE MANDATETHE MANDATE

Two agreements between Mr A andTwo agreements between Mr A andTwo agreements between Mr A and Two agreements between Mr A and 
company  X:company  X:

(i)(i) Mr A’s mandate to Mr B;Mr A’s mandate to Mr B;

(ii) (ii) the actual investment.the actual investment.

The mandate:The mandate:

-- express/implied/tacit terms;express/implied/tacit terms;

-- to duly inform Mr B of all the to duly inform Mr B of all the 
available products and options toavailable products and options toavailable products and options, to available products and options, to 
give him guidance and to make give him guidance and to make 
recommendations.recommendations.



Advice furnished at different levels:Advice furnished at different levels:
-- a fee for introducing the customer to a fee for introducing the customer to gg

the product;the product;

-- a monitoring or reviewing fee;a monitoring or reviewing fee;

a fee for ona fee for on going advice on whethergoing advice on whether-- a fee for ona fee for on--going advice on whether going advice on whether 
to move the investment:to move the investment:

issue: who is to take the initiative issue: who is to take the initiative 
to furnish such advice e.g. in the to furnish such advice e.g. in the 

f li i it ?f li i it ?case of a living annuity? case of a living annuity? 
e.g. in the case of a living annuity e.g. in the case of a living annuity 
when making the annual election when making the annual election 
as to income % and portfolio as to income % and portfolio 
choice;choice;
The answer is to be found in the The answer is to be found in the 
tacit terms of the contracttacit terms of the contract

At every level: an implied or tacit term of At every level: an implied or tacit term of 
mandate: advice must be honest and mandate: advice must be honest and a date ad ce ust be o est a da date ad ce ust be o est a d
appropriate.appropriate.

If neither, it amounts to a breach of If neither, it amounts to a breach of 
mandate giving rise to consequential mandate giving rise to consequential 
relief.relief.



HONEST AND APPROPRIATE HONEST AND APPROPRIATE 
ADVICEADVICE..

Not honest: if the advice is commissionNot honest: if the advice is commission--
driven.driven.

Not appropriate: Not appropriate: 
-- if not properly researched (e.g. no if not properly researched (e.g. no 

risk profile or needs analysis done)risk profile or needs analysis done)risk profile or needs analysis done).risk profile or needs analysis done).

-- if not properly conceived:if not properly conceived:

if the advisor is ignorant of current if the advisor is ignorant of current 
market trends;market trends;

if wrong factors are taken into if wrong factors are taken into gg
account;account;

if correct factors are ignored.if correct factors are ignored.

-- If advice is not properly explained to If advice is not properly explained to 
the customer.the customer.



THE CRITERIA FOR THE CRITERIA FOR 
APPROPRIATE ADVICEAPPROPRIATE ADVICEAPPROPRIATE ADVICEAPPROPRIATE ADVICE

TheThe appropriatenessappropriateness ofof adviceadvice isis
determineddetermined exex postpost factofacto butbut withwith
referencereference toto thethe circumstancescircumstances existingexistingreferencereference toto thethe circumstancescircumstances existingexisting
atat thethe timetime thethe adviceadvice waswas givengiven

NotNot:: thethe “very“very best”best” adviceadvice imaginableimaginable..

NotNot inappropriateinappropriate simplysimply becausebecause itit cancanNotNot inappropriateinappropriate simplysimply becausebecause itit cancan
bebe shownshown thatthat therethere couldcould havehave beenbeen aa
betterbetter productproduct oror combinationcombination ofof
productsproducts oror betterbetter termsterms oror prospectsprospects..

N tN t ilil “ f l”“ f l” d id iNotNot necessarilynecessarily “successful”“successful” adviceadvice::

–– the advice is not inappropriate the advice is not inappropriate 
because the recommended because the recommended 
investment performed poorly investment performed poorly p p yp p y
thereafter ;thereafter ;

-- hence: the advice need not imply a hence: the advice need not imply a 
guarantee that the investor would guarantee that the investor would 
not not lose in the long run.lose in the long run.gg



THE NORMTHE NORM

AdviceAdvice that,that, inin retrospect,retrospect, wouldwould
generallygenerally bebe recognisedrecognised toto havehave beenbeengenerallygenerally bebe recognisedrecognised toto havehave beenbeen
balancedbalanced andand appropriateappropriate forfor anan adviseradviser
inin thethe positionposition ofof thethe adviseradviser inin questionquestion..

GoodGood adviceadvice atat thethe timetime thatthat turnsturns outout
poorlypoorly isis stillstill goodgood adviceadvice;; converselyconverselypoorlypoorly isis stillstill goodgood adviceadvice;; conversely,conversely,
badbad adviceadvice atat thethe timetime thatthat turnsturns outout wellwell
inin thethe endend isis brilliantbrilliant adviceadvice..

IfIf thethe aboveabove normnorm isis consistentlyconsistently appliedapplied
itit ldld th tth t d id i ldlditit wouldwould meanmean thatthat everyevery adviseradviser wouldwould
givegive moremore oror lessless thethe samesame adviceadvice inin thethe
samesame circumstancescircumstances..

“Text“Text bookbook advice”advice” mustmust bebe regardedregarded asasgg
thethe lowestlowest commoncommon denominatordenominator oror thethe
thresholdthreshold requirementrequirement..

ThatThat doesdoes notnot restrictrestrict thethe “super“super adviser”adviser”
withwith aboveabove averageaverage research,research, experienceexperiencegg ,, pp
andand insightinsight fromfrom strikingstriking outout inin aa
differentdifferent directiondirection fromfrom allall thethe others,others,
eveneven if,if, inin thethe result,result, thethe investmentinvestment
provedproved toto bebe lessless thanthan successfulsuccessful..



ToTo protectprotect himself,himself, thethe adviseradviser mustmust
ensureensure thatthat thethe customercustomer::
-- isis fullyfully informedinformed;;
-- isis properlyproperly primedprimed aboutabout allall thethe oddsodds

andand allall thethe optionsoptions;;
-- fullyfully understandsunderstands thethe thinkingthinking andandyy gg

thethe risksrisks..

IfIf hehe isis fullyfully informedinformed thethe decisiondecision toto
investinvest isis hishis decisiondecision andand notnot thatthat ofof thethe

d i ed i eadviseradviser..

TheThe adviseradviser mustmust notnot imposeimpose hishis
recommendationrecommendation onon thethe customercustomer..

TheThe adviseradviser isis notnot liableliable ifif thethe customer,customer,
dulyduly informed,informed, chooseschooses thethe adviser’sadviser’s
leastleast favouredfavoured optionoption oror insistsinsists onon
followingfollowing hishis ownown hunchhunch..gg



APPLYING  THE TEST TO THE APPLYING  THE TEST TO THE 
HYPOTHETICAL FACTSHYPOTHETICAL FACTSHYPOTHETICAL FACTSHYPOTHETICAL FACTS

MrMr A,A, elderlyelderly andand retired,retired, waswas inin aa safesafe
investmentinvestment thatthat couldcould havehave beenbeen
prolongedprolonged forfor anotheranother fivefive yearsyears..

NoNo needsneeds analysisanalysis waswas donedone..

HH tt t ldt ld th tth t hh ldld titiHeHe waswas notnot toldtold thatthat hehe couldcould continuecontinue
withwith hishis currentcurrent investmentinvestment..

HeHe waswas notnot warnedwarned ofof thethe risksrisks ofof anan
overseasoverseas investmentinvestment..

MrMr B,B, inin effecteffect mademade upup MrMr A’sA’s mindmind forfor
himhim..

ThatThat waswas becausebecause MrMr BB basedbased ononThatThat waswas becausebecause MrMr B,B, basedbased onon
statisticsstatistics andand analysesanalyses atat thethe time,time,
genuinelygenuinely believedbelieved thatthat therethere werewere nono
risksrisks..

ConclusionConclusion::ConclusionConclusion::

BecauseBecause thethe adviceadvice waswas notnot appropriate,appropriate,
MrMr B,B, andand throughthrough MrMr B,B, companycompany X,X,
committedcommitted aa breachbreach ofof mandatemandate..



THE  RELIEFTHE  RELIEF

InIn principleprinciple:: TheThe customercustomer isis toto bebe placedplaced inin
thethe positionposition hehe wouldwould havehave beenbeen inin hadhad thethe
adviceadvice notnot beenbeen inappropriateinappropriate..

CausationCausation:: nono reliefrelief willwill bebe grantedgranted ifif thethe
customercustomer waswas determineddetermined andand insistedinsisted onon aa
particularparticular investmentinvestment.. InIn suchsuch circumstancescircumstances
itit waswas notnot poorpoor adviceadvice butbut thethe customer’scustomer’s
ownown obstinacyobstinacy thatthat causedcaused thethe lossloss..

Loss: if the investment, notwithstanding the Loss: if the investment, notwithstanding the 
bad advice, prospers, the loss would be bad advice, prospers, the loss would be 
erased or reduced accordinglyerased or reduced accordinglyerased or reduced accordingly. erased or reduced accordingly. 

In our case:  the loss increased.In our case:  the loss increased.



MITIGATION OF DAMAGESMITIGATION OF DAMAGES

“In“In mitigatingmitigating hishis lossloss aag gg g
contractantcontractant isis expectedexpected toto taketake
thethe stepssteps thatthat aa reasonablereasonable
personperson inin hishis positionposition wouldwould havehave
takentaken.. TheThe doctrinedoctrine ofof mitigationmitigationta eta e ee doct edoct e oo t gat ot gat o
thereforetherefore relatesrelates toto conductconduct ofof thethe
plaintiffplaintiff afterafter breachbreach ofof contractcontract
hashas beenbeen committed,committed, namelynamely hishis
failurefailure toto actact.. TheThe reasonablenessreasonablenessfailurefailure toto actact.. TheThe reasonablenessreasonableness
ofof conductconduct inin mitigationmitigation willwill bebe
consideredconsidered withwith referencereference toto allall
thethe circumstancescircumstances ofof aa casecase.. (Van(Van
derder MerweMerwe etet alal:: ContractContract:: GeneralGeneralderder MerweMerwe etet alal:: ContractContract:: GeneralGeneral
PrinciplesPrinciples:: ((22ndnd eded pp 397397))..



WHAT WAS REASONABLE?WHAT WAS REASONABLE?

WhatWhat shouldshould MrMr AA havehave donedone whenwhen hehe
realisedrealised hehe waswas inin thethe wrongwrong product?product?

MrMr BB advisedadvised MrMr AA toto staystay inin thethe
investmentinvestment inin thethe hopehope thatthat itit wouldwould
eventuallyeventually improveimprove..

SuchSuch adviceadvice cannotcannot perper sese bebe saidsaid toto bebe
wrongwrong..

MrMr AA acceptsaccepts thethe adviceadvice..

IfIf thethe investmentinvestment improvesimproves itit wouldwould
wipewipe outout oror reducereduce thethe lossloss andand thusthus
MrMr B’sB’s liabilityliability..

ToTo thatthat extentextent MrMr B’sB’s adviceadvice isis reallyreally inin
hishis ownown interestsinterests..

ButBut whatwhat ifif thethe investmentinvestment continuescontinues
toto deteriorate?deteriorate?

WhoWho mustmust assumeassume thethe responsibilityresponsibility
forfor thethe furtherfurther lossloss:: MrMr AA oror MrMr B?B?



TWO POSSIBLE APPROACHESTWO POSSIBLE APPROACHES

OneOne viewview::
TheThe furtherfurther lossloss waswas aa directdirect andand
foreseeableforeseeable consequenceconsequence ofof thethe initialinitial
inappropriateinappropriate adviceadvice givengiven toto MrMr AA;; hencehence
thethe additionaladditional lossloss isis forfor thethe accountaccount ofof
companycompany XX..

oror
SecondSecond viewview::

MrMr A,A, inin MarchMarch 20022002,, mademade anan informedinformed
decisiondecision toto staystay inin thethe “wrong”“wrong” investmentinvestment..

-- hehe waswas nono longerlonger ignorantignorant ofof thethe
risksrisks andand thethe optionsoptions;;

-- hehe shouldshould havehave switchedswitched toto thethe
investmentinvestment inin which,which, ifif properlyproperly
advised,advised, hehe wouldwould havehave beenbeen inin
fromfrom thethe outsetoutset;;

-- itit isis notnot reasonable,reasonable, onon thatthat view,view, toto,, ,,
holdhold MrMr BB andand companycompany XX liableliable forfor
thethe consequenceconsequence ofof MrMr A’sA’s ownown
informedinformed decisiondecision;;

-- hencehence MrMr A’sA’s lossloss isis toto bebe predicatedpredicatedhencehence MrMr A sA s lossloss isis toto bebe predicatedpredicated
onon thethe hypothesishypothesis thatthat hehe shouldshould
havehave shiftedshifted atat thatthat pointpoint toto thethe
investmentinvestment inin whichwhich hehe initiallyinitially
waswas..



THE REGRESSION OF THE THE REGRESSION OF THE 
INVESTMENTINVESTMENT
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What is the answer as What is the answer as 

Notional switch in  March 2002.

to what is reasonable?to what is reasonable?



::THE ANSWERTHE ANSWER::

Don’tDon’t askask meme::

TheThe Ombudsman’sOmbudsman’s officeoffice nevernever
volunteersvolunteers freefree adviceadvice..

AlternativelyAlternatively (the(the answeranswer allall lawyerslawyers givegive
whenwhen theythey don’tdon’t knowknow thethe answer)answer)::

itit allall dependsdepends onon thethe circumstancescircumstances andanditit allall dependsdepends onon thethe circumstancescircumstances andand
onon whatwhat waswas reasonablereasonable atat thethe timetime..

-- ee..gg.. nono switchswitch waswas factuallyfactually oror
legallylegally possiblepossible;; oror thethe originaloriginal
“right”“right” investmentinvestment isis doingdoing evenevenrightright investmentinvestment isis doingdoing eveneven
worseworse thanthan thethe “wrong”“wrong” oneone;; oror
thethe prospectsprospects forfor anan improvementimprovement
inin thethe “wrong”“wrong” investmentinvestment waswas
generallygenerally acceptedaccepted toto bebe exceedinglyexceedingly
good,good, etcetc..g ,g ,



A GENERAL REMARKA GENERAL REMARK

ProfessionalProfessional financialfinancial advisersadvisers practisepractise aa
professionprofession thatthat isis hugelyhugely responsibleresponsible andand
fraughtfraught withwith pitfallspitfallsfraughtfraught withwith pitfallspitfalls..

IfIf youyou areare inin aa challengingchallenging professionprofession::
expectexpect toto bebe challengedchallenged..

TheThe consequencesconsequences ofof poorpoor adviceadvice cancan bebe
calamitouscalamitous..

TheThe adviseradviser needsneeds toto havehave thethe
qualifications,qualifications, skillsskills andand experienceexperience toto bebequalifications,qualifications, skillsskills andand experienceexperience toto bebe
aa truetrue mastermaster ofof hishis craftcraft..

IronicallyIronically:: hehe hashas toto adviseadvise onon
yesterday’syesterday’s andand today’stoday’s datadata butbut isis oftenoften
judgedjudged onon tomorrow’stomorrow’s resultsresults whichwhich hehejudgedjudged onon tomorrow stomorrow s resultsresults whichwhich hehe
couldcould notnot foreseeforesee andand overover whichwhich hehe hashas
nono controlcontrol..



HeHe isis constantlyconstantly underunder scrutinyscrutiny –– fromfrom hishis
clients,clients, hishis employer,employer, hishis peerspeers and,and, finally,finally,
thethe OmbudsmanOmbudsman..

TheThe Ombudsman,Ombudsman, atat least,least, understandsunderstands thatthat
thethe adviseradviser isis onlyonly toto bebe heldheld liableliable ifif hehe isis
trulytruly toto bebe blamedblamed..

B tB t thth ddButBut therethere areare rewardsrewards::

–– aa nicenice fatfat juicyjuicy commissioncommission or,or, maybe,maybe, feefee;;

–– thethe satisfactionsatisfaction ofof providingproviding guidanceguidance forfor
hh i i i di i i d dd ifif llll didithethe uninitiateduninitiated and,and, ifif allall goesgoes accordingaccording

toto plan,plan, ofof enhancingenhancing thethe peacepeace ofof mindmind
andand thethe standardstandard ofof livingliving ofof someonesomeone whowho
reposedreposed trusttrust inin himhim..



END END -- NOTENOTE

To return to the title of my talk: To return to the title of my talk: 

The Poet:The Poet:
“Vice is nice“Vice is niceVice is niceVice is nice

but a little virtue but a little virtue 
won’t hurt you.”won’t hurt you.”

The Ombudsman’s office:The Ombudsman’s office:

“Advice is nice“Advice is niceAdvice is niceAdvice is nice
but a bit of missellingbut a bit of misselling
makes us the hellmakes us the hell--in.”in.”


